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CONFLICTS OF INTEREST
A Little-known PitFfall for the C.O.
by M ke Col vin

A recent protest at the National Cancer Institute proved
educational for everyone involved, including the contracting
officer, the HHS counsel and the author of this article. The
protest in question was filed by Cygnus Corporation against an
award to Palladian Partners for conference support services and
editorial support services. The original protest included the
usual litany of conplaints, that NCI had m seval uated the
techni cal proposals, that the awardee's | ower cost was
unrealistic, and that Pall adi an had engaged in "bait-and-sw tch"
tactics.

As frequently happens, when the agency responded to the protest
with a conplete set of docunents pertaining to the procurenent,
the protester conbed through this new information and came up

W th new protest grounds to supplenent the original ones. Anong
t hese new al l egati ons was the charge that award to Pal | adi an
created an inperm ssible personal conflict of interest, because
one of the co-owners was nmarried to a governnent enpl oyee.

This piece of informati on was news to everyone invol ved, and
turned out to be true. Palladian was owned by two wonen, and one
themwas married to a doctor at the National Institute of
Neur ol ogi cal Disorders and Stroke, another armof NIH  Cygnus

t hought it had found a snoking gun when it noticed that the
awardee had letters of credit secured by collateral which turned
out to be the jointly-owned residence of the wife and her N NDS
husband. The husband, a governnent enpl oyee, clearly had an
"interest” in the business and stood to profit fromthe contract
(so said the protester).

On the agency side, we all went scurrying to the regul ati ons and
to prior GAO cases. The applicable regulations are found in Part
3 of the FAR, a section that seens to be a real hodge-podge. It
deals with gratuities, contingent fees, antitrust violations,
procurenent integrity and the nore famliar post-enpl oynent



restrictions for governnent enployees. Subpart 3.6 is the one
relevant to this protest, entitled "Contracts with Governnent
Enpl oyees or Organi zations Owmnd or Controlled By Them" The

| anguage is very clear: "...[A} contracting officer shall not
knowi ngly award a contract to a Governnent enpl oyee or to a
busi ness concern or other organizati on owned or substantially
owned or controlled by one or nore Governnent enployees. This
policy is intended to avoid any conflict on interest that m ght
ari se between the enpl oyees' interests and their governnent
duties, and to avoid the appearance of favoritismor preferential
treatment by the Governnent toward its enpl oyees.™

Al'l sorts of questions began swirling through our heads. The
contracting officer began asking herself "Did | do sonething
wrong? Should | have known sonehow that this conpany was owned
by a woman whose husband works for NIH?" The nore we researched
GAO decisions, the less worried we becane. As our readers surely
know, there is neither "rep" nor "cert" pertaining to whether an
offeror is owned or controlled by a governnent enployee. It
seens to be a real pitfall waiting to catch the unwary. Prior GAO
cases seened to indicate that, even if we learn of such a
conflict of interest after award, we should term nate the
contract, since we nust avoid even the "appearance of
favoritism"

The protester was pounding hard on a prior protest decision in
which a married couple owned a conpany bi ddi ng on gover nnent
contracts. \Wen the relationship cane to light, the husband
attenpted to divest hinself of ownership and control, turning
everything over to his wife. GAO found this unconvincing, and
recomended that the proposed award not be nade. W argued that
t he husband in our acquisition had never had ownership, was not
enpl oyed by the sane institute and could not exert any influence
over the procurenent. Oher GAO cases seened to show that a
famlial relationship, in and of itself, is not sufficient to
create an actual conflict of interest or even an appearance of
one. W even stooped to arguing before GAO that it would be
"sexist" to assune that the wife nust inevitably be controlled by
her husband, even though she was one of the founders of the
conpany and has a separate career

In the end, GAO agreed with us and denied the protest. Wat is
scary to contenplate is that this was one of those cases where we
coul d have lost, through no fault of our own, if the facts had
been slightly different. It could have happened that the husband
really was a part-owner or director of the conpany, and it could
have happened that we woul d have had to term nate once those
facts cane to |light.




|s there a | esson here for our contracting officers? Well, not

really. |If an offeror has an inperm ssible, personal conflict of
interest, we really have no way of know ng, unless he voluntarily
confesses! | didn't tell this story just to give our readers

night mares but sinply to entertain. You nmay read all the gory
details in Cygnus Corporation, B-275957; B-275957.2, April 23,
1997. Congratulations to NCI Contracting O ficer Janet Mattson
for followng all the rules and prevailing in the end.

THE PROPER ROLE OF THE CONTRACTING OFFICER
The Buck Stops Here, So Don"t Abdicate Your Authority
by Nor man Audi

At times, it behooves us to reviewthe role we play in the
procurenent process. W need to know our responsibilities,
limtations, and powers before the contracting officer signs
hi s/ her name to a contractual docunent.

FAR 6. 102-1 sets forth the authority of the contracting officer.
Section (b) states:

No contract shall be entered into unless the contracting
officer ensures that all requirenents of |aw, executive
orders, regulations, and all other applicable procedures,
i ncl udi ng cl earances and approval s, have been net.

The contracting officer has an obligation to assure that the
procurenent and the resultant contract adhere to the al
appl i cabl e rul es.

But the contracting officer is not just a policenman -- the job
i ncludes nore than that. FAR 1.102-2 sets forth the
responsibilities of the contracting officer, which are:

Contracting officers are responsible for ensuring
performance of all necessary actions for effective
contracting, ensuring conpliance with the terns of the
contract, and safeguarding the interests of the United
States in its contractual relationships. 1In order to
performthese responsibilities, contracting officers should
be allowed wde |atitude to exercise business judgnent.
Contracting officers shall --

(a) Ensure that the requirenents of 1.602-1(b) have been

met and that sufficient funds are avail able for obligation:

(b) Ensure that contractors receive inpartial, fair, and

equitable treatnent; and



(c) Request and consider the advice of specialists in
audit, law, engineering, transportation, and other fields, as
appropri ate.

Contracting officers have wide |atitude in exercising business
judgnent. We have to nake a determ nation that what the
Governnment is receiving is worth the cost. W have to determ ne
that the price is fair and reasonable. W have to | ook at the
process and determne the followwng: |s the process fair and
equitable to all parties? 1s the conpetition real or only
perceived? Do the losing offerors have faith in the contracting
process? That neans, do the offerors have faith in the integrity
of the contracting officer and the project officer? Are we
sufficiently aware of the market place to determ ne that our
offerors are responsible in their field? Do we know the
techni cal aspects of the requirenent sufficiently that we can
converse responsi bly about the requirenent? Are we just paper
pushers or are we busi ness professionals who can add val ue to the
process? Can we aid the project officer in obtaining a good
contractor in atinely and efficient manner? Do we just say,

"No, you can't do that," or do we have constructive suggestions
avail able in our bag of contracting tricks to present reasonable
alternatives? |If our project officers are taking their

requi renents to other contracting officers, do we go back to them
to find out why? Do we use these as | earning experiences to try
and i nprove? Are we approaching our job so we can have the
proper bal ance between service and our fiduciary responsibility?

That brings nme to another point. The contracting officer
considers the advice and recommendati ons of experts; however, the
final determnation is that of the contracting officer. Before
signing a contract or contract nodification for new or changing
requi renents, the contracting officer has to determne that the
deal is in the best interests of the Governnent. Negotiations
cannot take place between project officers and contractors

w thout the contracting officer being part of the negotiations.

If site visits are necessary to conplete a negotiation, then the
contracting officer should be part of the teamon the visit.

When a project officer negotiates a contract change w thout the
contracting officer, the agreenent does not and should not be
agreed to by the contracting officer, unless the ratification
process is entered into.

VWhat happens when the contracting officer is presented with a
negoti ated deal w thout being part of the negotiation? Don't
signit. Kick it upstairs and docunent the file as to why you
refuse to sign. | did this several tines when | was a negoti ator
at the Ofice of Education with no retribution. Don't be afraid
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to take a stand if the facts justify your position. You have
been given signatory authority. Sign your name when you can
defend the deal. Don't be forced into signing, if you can't.

Finally, | consider these the marks of a good contracting
officer: Hel/she should be know edgeable in contracting
principles and in the marketpl ace; above reproach in dealing with
the public; helpful to the project officer; in possession of a
"servant's heart" in trying to be helpful to all involved in the
procurenent process; able to convince project officers, SADBUS,

| awyers, supervisors, auditors, offerors, contractors, etc. of
the rightness of their position on a matter; able to deci pher

whi ch of the new, unique, and/or quirky concepts should apply to
the | atest procurenents; and finally, become know edgeabl e and
hel pful to the extent that he or she beconmes a source when advice
i s sought.

PERFORMANCE-BASED CONTRACTING
by Marc Wi sman

Many of our readers nmay be aware that the acquisition function for
the Ofice of the Secretary was significantly downsized as the
result of the governnent-w de buyout and several | ong-planned
retirements. In restructuring this office we intended to create an
office which could conduct procurenments for the Ofice of the
Secretary in a manner which would closely Iink acquisition policy
initiatives with real procurenents to test the viability of new
procurement procedures.

Recently this office conducted procurenents for custodial services,
security guards, and elevator naintenance. Al three acquisitions
were conducted as conpetitive snmall business set-asides. Al three
procurenents utilized the same structure and were focused to
val i date Performance Based Contracti ng concepts.

The St atenent of Wirk:

o] The solicitations I ncor por at ed per f or mance- based wor k
st at enent s. The work statenents were generic and were
obtained from the web site for the Ofice of Federa
Procurenent Policy (ARNET). These work statenents were then

slightly nodified to fit our needs. (Copi es of sanple PBSC
work statenents were recently sent to ECA nenbers on May 15.)

Eval uati on Factors:

o] Proposal evaluation was based on technical, past perfornance,
and busi ness factors.



The technical evaluation was divided into three parts: a
witten technical approach, past performance, and an oral
presentation. The offerors’ witten proposals addressed
factors such as staff qualifications and technical approach
(35 points). The offerors also submtted past performance
information on their 5 nost recent simlar contracts (20
poi nts). The oral presentation presented their quality
control plan (45 points).

The Performance Bonus:

o

In addition to the fixed contract rates these contracts also
contain a performance bonus pool. The paynent of the
performance bonus is linked to the contractor's "grade" on
their past performance report card. At the discretion of the
contracting officer the contractor can earn up to 2% of the
value of the contract period for each rating year. The past
performance rating is in turn linked to the contractor's
successful fulfillment of its quality control plan.

The Oral Presentation

o

The evaluation criteria in this section were structured to
represent an outline for a quality control plan. The offerors
were required to explain how they would achieve these quality
factors.

The solicitation stated that "The presentati on nust be done in
person and nust be perfornmed by the nanagenent team and the
key personnel proposed.”

The presentations could not exceed 30 mnutes. At the
conclusion the offerors were required to present a hard copy
of the presentation.

The contracting officer and the technical evaluation panel
were present. Questions were not permtted by either side
except for mnor points of clarification. The evaluators were
required to conplete their evaluation work sheets at the
conclusion of each presentation. In all a total of 44
of ferors nmade presentations.

The Eval uati on:

(0]

The scores of all the offerors were obtained by adding
together the total nunber of technical, past performance, and
oral presentation points. Ofers were then ranked high to
| ow.



o] The offerors' price information was then bounced against our
mar ket research information for price reasonabl eness. As an
exanpl e, our market research revealed that the going rate for
janitorial services the in Wshington netropolitan area is
approxi mately $0.58 per square foot per nonth. O the 27
proposals received on the custodial solicitation over 20
offerors were within a penny or two of this rate.

The Awar d:

o] On all 3 solicitations we noved directly to award w thout
establishing a conpetitive range and w t hout negoti ati ons.

o] In each case award was nmade to the offeror wth the highest
conbi ned technical point score, and in each case we were al so
aided by our ability to find the initial proposed price to be
reasonabl e.

o] In each case award was nade at a price which was bel ow the
governnent estimate and the current contract price. Money
from these cost avoidance savings was then used to fund the
per f or mance bonus pool .

Qut cones:
o] The offerors were confortabl e proposi ng agai nst a perfornance-

based work statenent. Questions were mninmal during the pre-
proposal stage and were nostly answered during the site

visits.

o] The award price of all three contracts was |ower than the
prices of the current contracts.

o] In all 3 conmpetitions the incunbents were replaced.

o] Alnost every offeror commented positively on the ora

present ation process.

This article provides a sketch of the structure of these
conpetitions. The staff believes that PBSC Iinked benefits, such
as |lower contract pricing, shorter procurenent processing tinme, and
| inkage of performance incentives to quality, are all possible
under well structured PBSC procurenents. Copies of these
solicitations will soon be available on the OS5 Acquisition Wb
Site, and you can contact this office for nore information at any
time.
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